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with 52.215–1(e), shall not be released
until—

(i) The review of the contractor’s jus-
tification has been completed; or

(ii) The period specified for the con-
tractor’s response has elapsed, which-
ever is earlier. Thereafter, the con-
tracting officer may release the infor-
mation.

(4) With respect to technical data
that are marked proprietary by a con-
tractor, the contracting officer shall
generally follow the procedures in
27.404(h).

(e) Nothing in this section restricts
or prohibits—

(1) A contractor from disclosing its
own bid or proposal information or the
recipient from receiving that informa-
tion;

(2) The disclosure or receipt of infor-
mation, not otherwise protected, relat-
ing to a Federal agency procurement
after it has been canceled by the Fed-
eral agency, before contract award, un-
less the Federal agency plans to re-
sume the procurement;

(3) Individual meetings between a
Federal agency official and an offeror
or potential offeror for, or a recipient
of, a contract or subcontract under a
Federal agency procurement, provided
that unauthorized disclosure or receipt
of contractor bid or proposal informa-
tion or source selection information
does not occur; or

(4) The Government’s use of technical
data in a manner consistent with the
Government’s rights in the data.

(f) Nothing in this section shall be
construed to authorize—

(1) The withholding of any informa-
tion pursuant to a proper request from
the Congress, any committee or sub-
committee thereof, a Federal agency,
the Comptroller General, or an Inspec-
tor General of a Federal agency, except
as otherwise authorized by law or regu-
lation. Any such release which con-
tains contractor bid or proposal infor-
mation or source selection information
shall clearly notify the recipient that
the information or portions thereof are
contractor bid or proposal information
or source selection information related
to the conduct of a Federal agency pro-
curement, the disclosure of which is re-
stricted by section 27 of the Act;

(2) The withholding of information
from, or restricting its receipt by, the
Comptroller General of the United
States in the course of a protest
against the award or proposed award of
a Federal agency procurement con-
tract;

(3) The release of information after
award of a contract or cancellation of a
procurement if such information is
contractor bid or proposal information
or source selection information which
pertains to another procurement; or

(4) The disclosure, solicitation, or re-
ceipt of bid or proposal information or
source selection information after
award where such disclosure, solicita-
tion, or receipt is prohibited by law.
See 3.104–1(b)(5) and subpart 24.2.

[62 FR 229, Jan. 2, 1997, as amended at 62 FR
51270, Sept. 30, 1997]

3.104–6 Disqualification.
(a) Contacts through agents. Disquali-

fication pursuant to 3.104–4(c)(2) may
be required even where contacts are
through an agent or other inter-
mediary of the agency official or an
agent or other intermediary of a bidder
or offeror. See 18 U.S.C. 208 and 5 CFR
2635.603(c).

(b) Disqualification notice. In addition
to submitting the contact report re-
quired by 3.104–4(c)(1), an agency offi-
cial who must disqualify himself or
herself pursuant to 3.104–4(c)(2)(ii) shall
promptly submit to the head of the
contracting activity (HCA), or des-
ignee, a written notice of disqualifica-
tion from further participation in the
procurement. Concurrent copies of the
notice shall be submitted to the con-
tracting officer, the source selection
authority if the contracting officer is
not the source selection authority, and
the agency official’s immediate super-
visor. As a minimum, the notice shall—

(1) Identify the procurement;
(2) Describe the nature of the agency

official’s participation in the procure-
ment and specify the approximate
dates or time period of participation;
and

(3) Identify the bidder or offeror and
describe its interest in the procure-
ment.

(c) Resumption of participation in a
procurement. (1) The individual shall re-
main disqualified until such time as
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the agency has authorized the official
to resume participation in the procure-
ment in accordance with 3.104–
4(c)(2)(ii).

(2) Subsequent to a period of disquali-
fication, if an agency wishes to rein-
state the agency official to participa-
tion in the procurement, the HCA or
designee may authorize immediate re-
instatement or may authorize rein-
statement following whatever addi-
tional period of disqualification the
HCA determines is necessary to ensure
the integrity of the procurement proc-
ess. In determining that any additional
period of disqualification is necessary,
the HCA or designee shall consider any
factors that might give rise to an ap-
pearance that the agency official acted
without complete impartiality with re-
spect to issues involved in the procure-
ment. The HCA or designee shall con-
sult with the agency ethics official in
making a determination to reinstate
an official. Decisions to reinstate an
employee should be in writing. It is
within the discretion of the HCA, or
designee, to determine that the agency
official shall not be reinstated to par-
ticipation in the procurement.

(3) An employee must comply with
the provisions of 18 U.S.C. 208 and 5
CFR part 2635 regarding any resumed
participation in a procurement matter.
An employee may not be reinstated to
participate in a procurement matter
affecting the financial interest of
someone with whom he or she is seek-
ing employment, unless he or she re-
ceives a waiver pursuant to 18 U.S.C.
208(b)(1) or (b)(3) or an authorization in
accordance with the requirements of 5
CFR part 2635, as appropriate.

[62 FR 230, Jan. 2, 1997]

3.104–7 Ethics advisory opinions re-
garding prohibitions on a former of-
ficial’s acceptance of compensation
from a contractor.

(a) An official or former official of a
Federal agency who does not know
whether he or she is or would be pre-
cluded by subsection 27(d) of the Act
(see 3.104–4(d)) from accepting com-
pensation from a particular contractor
may request advice from the appro-
priate agency ethics official prior to
accepting such compensation.

(b) The request for an advisory opin-
ion shall be submitted in writing, shall
be dated and signed, and shall include
all information reasonably available to
the official or former official that is
relevant to the inquiry. As a minimum,
the request shall include—

(1) Information about the procure-
ment(s), or decision(s) on matters
under 3.104–4(d)(1)(iii), involving the
particular contractor, in which the in-
dividual was or is involved, including
contract or solicitation numbers, dates
of solicitation or award, a description
of the supplies or services procured or
to be procured, and contract amount;

(2) Information about the individual’s
participation in the procurement or de-
cision, including the dates or time pe-
riods of that participation, and the na-
ture of the individual’s duties, respon-
sibilities, or actions; and

(3) Information about the contractor,
including a description of the products
or services produced by the division or
affiliate of the contractor from whom
the individual proposes to accept com-
pensation.

(c) Within 30 days after the date a re-
quest containing complete information
is received, or as soon thereafter as
practicable, the agency ethics official
shall issue an opinion as to whether
the proposed conduct is proper or
would violate subsection 27(d) of the
Act.

(d)(1) Where complete information is
not included in the request, the agency
ethics official may ask the requester to
provide any information reasonably
available to the requester. Additional
information may also be requested
from other persons, including the
source selection authority, the con-
tracting officer, or the requester’s im-
mediate supervisor.

(2) In issuing an opinion, the agency
ethics official may rely upon the accu-
racy of information furnished by the
requester or other agency sources, un-
less he or she has reason to believe
that the information is fraudulent,
misleading, or otherwise incorrect.

(3) If the requester is advised in a
written opinion by the agency ethics
official that the requester may accept
compensation from a particular con-
tractor, and accepts such compensation
in good faith reliance on that advisory
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